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OPINION

This appeal involves a posthumous paternity dispute. While the decedent’s
estate was pending in probate court, a person claiming to be the decedent’ s son filed
apetition in the Chancery Court for Van Buren County against the decedent’ s estate
and his widow seeking to establish the petitioner’'s right to inherit part of the
decedent’ s estate. Thetrial court heard the evidence without a jury and determined
that the petitioner had presented clear and convincing evidence that he was the
decedent’s biological son. The decedent’s wife asserts on this appeal that the

evidence does not support the trid court’s conclusion. We affirm the judgment.

MavisImogeneMcDowel had aromantic affair with David Carah Boyd inthe
late 1940s. Ms. McDowel | wasadivorcéein her mid-twentieswith two children, and
Mr. Boyd was ayoung, married serviceman. Duringthisaffair, Ms. McDowell gave
birth to Philip Gene McDowell on January 20, 1949 in Bledsoe County. She did not
list the father’ s name on her son’s birth certificate. After Mr. Boyd left the service,
he divorced his first wife and moved to Van Buren County where he worked in the
timber business. Mr. Boyd married Roberta Boyd in May 1959.

Ms. McDowell raised her three children alone. When Mr. McDowell became
old enough to ask about his father, Ms. McDowell told him that Mr. Boyd was his
father. She also discouraged him from approaching Mr. Boyd and told him that “all
itwill doisbringtrouble. . . you're doing fine the way you are and leave it the way
itis.” Accordingly, Mr. McDowell went through his youth and adol escence without
arelationship with Mr. Boyd.

Mr.McDowell’ sparentage was apparently asourceof friction betweenMr. and
Ms. Boyd. When Mr. McDowell was about to graduate from high school and enter
the United States Navy, his mother asked him to accompany her to a neighbor’s
house for an arranged meeting with Mr. Boyd. There, in the presence of Ms.
McDowell and James Newby, Mr. Boyd asked Mr. McDowell, “Do you know who
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| am?’ To which Mr. McDowell replied, “Y eah, David Boyd, you're my daddy.”
According to Mr. Newby, Mr. Boyd then embraced Mr. McDowel| and gave him a
check for $100 as a graduation present.

Mr. McDowe | and Mr. Boyd never became closeand took no real partin each
other’ s lives during the ensuing years. Mr. Boyd continued in the lumber business
in Van Buren and surrounding counties, and Mr. McDowell became a railroad
switchman and later settled in Chattanoogawhere heraised afamily of hisown. Mr.
Boyd asked mutual acquaintances about Mr. McDowell from time to time. On one
occasion, Mr. Boyd gave Mr. McDowell some money during a chance encounter at
a VFW club. On another occasion in the fall of 1988, Mr. Boyd visited Mr.
McDowdl in Chattanooga. Thetwo men did not keep in touch with each other after

their visit in Chattanooga.

Mr. Boyd committed suicide in June 1993. Because Mr. Boyd did not leave
awill, the Van Buren County Probate Court appointed Ms. Boyd as the personal
representative of hisestate. Ms. Boyd filed apetition for administration representing
that Mr. Boyd died without surviving children and that shewashissole heir under the
laws of intestate succession. While the estate was pending in probate, Mr. Boyd's
older sister informed Mr. McDowdl that Mr. Boyd had left an estate valued at
approximately $60,000. InJuly 1993, Mr. McDowell filed apetitioninthe Chancery
Court for Van Buren County seeking to establish that Mr. Boyd was his biological
father for inheritance purposes. Ms. Boyd opposed the petition. Thetrial court heard
the evidence without ajury and concluded that Mr. McDowell had proved by clear

and convincing evidence that Mr. Boyd was his biological father.

'After Mr. Boyd's check was dishonored for insufficient funds, Ms. McDowel | asked one
of hisbrothersto return thecheck to Mr. Boyd. Mr. Boyd later honored hisgift by giving hisbrother
one hundred dollars and by requesting him to give the money to Ms. McDowell to give to her son.
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The sole question presented by this appeal is whether Mr. McDowell has
provided sufficient credible proof that Mr. Boyd was his biological father. Children
may assert paternity claims after their father’s death, but in order to be successful,
they must establish paternity by clear and convincing evidence. See Tenn. Code Ann.
§ 31-2-105(a)(2)(B) (Supp. 1997); Bilbrey v. Smithers, 937 S.w.2d 803, 808 (Tenn.
1996); Woods v. Fields, 798 S.\W.2d 239, 242-43 (Tenn. Ct. App. 1990).

The clear and convincing standard of proof falls somewhere between the
preponderance-of-the-evidence standard in civil proceedings and the beyond-a-
reasonable-doubt standard required in criminal proceedings. See In re Estate of
Walton, 950 SW.2d 956, 960 (Tenn. 1997). The Tennessee Supreme Court has
recently explained that clear and convincing evidence “must produce in the mind of
the trier of facts a firm belief or conviction as to the allegations sought to be
established.” Fruge v. Doe, 952 SW.2d 408, 412 n.2 (Tenn. 1997); see also
O'Daniel v. Messier, 905 SW.2d 182, 188 (Tenn. Ct. App. 1995).

In this case, the trial court heard the testimony of eighteen witnesses,
considered another witness' sdeposition, and reviewed twenty-two exhibits, including
anumber of photographs of Mr. McDowe | and Mr. Boyd. Thetrial court also was
able to observe Mr. McDowell first-hand and to evaluate his and other witnesses's
demeanor and credibility. In its own words, the court concluded that “the
overwhelming weight” of the evidence proved that Mr. Boyd was Mr. McDowell’ s
biological father. We must now review this conclusion in two steps. First, in
accordance with Tenn. R. App. P. 13(d), we must determine whether the evidence
supportsthe factsfound by thetrial court. SeeInreEstate of Walton, 950 S\W.2d at
959-60; In re Estate of Armstrong, 859 SW.2d 323, 328 (Tenn. Ct. App. 1993).
Second, we must then determine whether these facts, when considered together,
demonstrateclearly and convincingly that Mr. Boyd wasMr. McDowell’ shiological
father.



Parentage may beproved using several different typesof evidence. Inaddition
to direct evidence of paternity through blood tests, the courts may consider (1) the
declarations and conduct of the child’ sbhiological mother, seelnre Estate of Walton,
950 S.W.2d at 959, (2) acknowledgment by the father, see Allen v. Harvey, 568
S.W.2d 829, 835 (Tenn. 1978), (3) family resemblance, seel nreEstate of Armstrong,
859 S.W.2d at 326, and (4) evidence concerning access, opportunity, and capacity to
have children. Neither party in this case offered evidence of the results of blood
testing, even though this evidence would have been the most reliable and conclusive
available. Instead, they undertook to support their claims using mainly anecdotal
evidence of Ms. McDowell’s and Mr. Boyd’ s statements and conduct during their

lifetimes.

A.

EVIDENCE OF ACCESSAND CAPACITY

The record contains undisputed evidence that Ms. McDowell and Mr. Boyd
wereinvolvedinasexual relationship beforeMr. McDowell wasborn. Thisevidence
provides clear and convincing proof that Mr. Boyd had accessto Ms. McDowell and
the opportunity to become Mr. McDowell’ s father. In addition, the record contains
no other credible proof that someone other than Mr. Boyd could have been Mr.
McDowell’ sfather.

Ms. Boyd attempted to undercut this evidence with proof that Mr. Boyd was
incapable of having children because of a childhood illness. She presented no
competent medical evidence to support this claim but rather relied on circumstantial
evidence consisting of statements Mr. Boyd had made to her and to another woman
with whom Mr. Boyd had an extra-marital affair in the mid-1960s. However, Mr.
Boyd' s sister and sister-in-law testified that Mr. Boyd' s first wife became pregnant

some time in the 1940's when she and Mr. Boyd were stationed in California

Ms. Boyd has the burden of proving that Mr. Boyd wasincapable of fathering
children. After considering the conflicting proof, thetrial court determined that Ms.
Boyd's proof “never rose to more than mere supposition from circumstances that
were less than convincing to the court.” We have no basis to disagree with this

conclusion.



B.

DECLARATIONSAND CONDUCT OF MsS. MCcDOWELL

Therecord contains no evidencethat Ms. McDowell ever named anyone other
than Mr. Boyd as Mr. McDowell’s father. She told Mr. McDowell repeatedly that
Mr. Boyd was his father, and she also acknowledged the fact to her sister, to aclose
friend and neighbor who was a member of Mr. Boyd's family, and to Mr. Boyd's
brother. In addition, Ms. McDowell did not contradict either Mr. Boyd or Mr.
McDowdl during the meeting prior to Mr. McDowell’ sgraduation from high school
when Mr. McDowell identified Mr. Boyd as hisfather, and Mr. Boyd acknowledged

his son by embracing him and giving him a gift.

Ms. Boyd points out that Ms. McDowell told her on one occasion that Mr.
Boyd was not Mr. McDowell’s father. This occurred during an unexpected
confrontation at Ms. McDowell’s home. Apparently while Ms. McDowell was
entertaining guests, Ms. Boyd droveup to Ms. McDowell’ shouse and began to argue
with her over whether Mr. Boyd was Mr. McDowell’s father. Finally, rather than
provoking an additional confrontation and in order to placate Ms. Boyd who had
become extremdy angry, Ms. McDowell told Ms. Boyd that Mr. McDowell “[did]
not belong to David, and go on and forget about it.” In light of the circumstancesin
whichit wasmade, thisstatement does not underminetheclear probativeforceof Ms.
McDowell’ sother statements and conduct identifying Mr. Boyd asMr. McDowell’s
father.

C.

ACKNOWLEDGMENT BY MR. BOYD

Mr. Boyd's statements concerning Mr. McDowell were not consistent. After
he married Ms. Boyd, the subject of Mr. McDowell’ s parentage was obviously asore
point, and so Mr. Boyd avoided addressing the subject directly with her. Yet, he
acknowledged to friends, including James Newby, John Scarbrough, EulaHale, and
J.C. Womack, that Mr. McDowell was his son. He aso told Ms. Boyd and other

family members that Mr. McDowell was not his son.



Thetrial court heard the conflicting accountsof Mr. Boyd' s statements about
Mr. McDowell. Acknowledging that the issue was adifficult one for the Boyds, the
trial court opined that “[t]his may explain why Mr. Boyd spoke rather freely
regarding [Mr. McDowdl] to thoseoutside [Ms. Boyd’ s] family circleand lessso to
thoseinside her family.” We agree that thisanalysis provides the most realistic and
common-senseexplanationfor Mr. Boyd' sinconsistent statements. Accordingly, we
cannot conclude that the evidence preponderates against thetrial court’s conclusion
that Mr. Boyd acknowledged Mr. McDowsd| as his son.

D.

THE EVIDENCE OF PHYSICAL RESEMBLANCE

As a final matter, the parties presented photographs of Mr. Boyd and Mr.
McDowsd | purporting to demonstrate their common physical features. While these
photographs do not show astriking family resemblance, they unquestionably show
that Mr. Boyd and Mr. McDowell have at least three common fecial features. The
shape and position of both men’s ears are similar. Both men have sloping, raised
center brows, and both men have long, ovd faces. In addition to the photographs,
two of Mr. Boyd' s brothers and Mr. McDowell’ s aunt testified that Mr. McDowell
walked like his father. This evidence of common facial characteristics and

mannerisms further buttresses Mr. McDowell’ s proof that Mr. Boyd was hisfather.

V.

The evidencein this caseis not free of contradiction. However, the proof of
Ms. McDowdl’s repeated insistence that Mr. Boyd was Mr. McDowell’ s father,
coupled with Mr. Boyd'’ s solemn acknowledgment of his son on the occasion of Mr.
McDowell’ s graduation from high school, provides clear and convincing evidence
that Mr. Boyd was Mr. McDowdl’ s biological father. Accordingly, we affirm the
trial court’s conclusion that Mr. Boyd was Mr. McDowell’ s biological father. We
remand the case to thetrial court for whatever further proceedings may be required,
and we tax the costs of thisappeal to the Estate of David Carah Boyd and its surety

for which execution, if necessary, may issue.
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